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Federal Communications Commission 

Washington. D C  20.554 

Commissioner Kevin .1. Mart in olllceolmesens$ry 

445 I?"'St., S W  

Re: Triennial Review of Unbundled Network Elements 
WCB Docket No. 01-338, ex parte communication 

Dear Chairinan Powell and Coiiimissioncrs: 

On November 12, 2002, a1 i ls annual ineeting in  Chicago, tl ic National 
Associatioii o f  State Ut i l i ty  Consuiner Advocates ("NASLJCA") iinaniinoiisly 
passed a resolution in support of continuing tlie requirement that incumbent local 
excliange carrier, ("ILECs") lease thc tinbundled network eleineiit platforiii 
(.'LJNE-P") to compctitors.' As Prcsidenl ot"ASIJCA, 1 ani plcascd to subiii i l 
NASI ICA ' ,  rcsolittion ("Resolution") for the record of Ihis procccding. 

A s  set fot-th iti l l ie Resolution and as discussed inore fully belola, t he  availability 
o f ~ l i e  UNE-P has led to a significant portion of the residential and smal l  business 
lcical exchange competition ciirrently experienced by the consiiiners represented 
by NASLJCA members. Any inoveinent to make the UNE-P tinavailable. or  to 
l imi t  its availabilily, w i l l  liartn the nascent mass tnarket coinpelition now being 
seen it1 many arcas tliroughout the nation.' 
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I'lic Resolution a l so  indicates tliat exaniinalion of the key questions for this proceeding -- 
wlietlier coinpetilors are "impaired" without access to tlic CINE-P and other USES, and whether 
access to a proprietary USE is  'mecessary" for that competition -- lnust be done on a state-by- 
slate and market-by-market basis. Thus this Comnlission should set the standard for  ilnpairment, 
l l i e  individual <tales should detarlnine wlietller any specific UNE shodd no longer be made 
available.' As discussed below, evcn though solne competitive local exchange carrier5 
("C'LECs") tise l l ieir own s\citches to iervc business ciistolners. other C1,ECs are ilripaired in  
providing service to residential and smi l l l  busiliess custoiners withotit access to tlie IJNE-P 
(wl i ic l i  includes lcical switching). 

The record also shows tlic difticulties and costs of transitioning away f t o ~ n  thc UNE-P, wli ich 
further indicates tliat provision o f  local service to residential and small business custoiiiers is 
impaired without the LINE-P. This is  true Tor CLECs that have residential service i i i  tlieir 
business plan; i t  i s  certainly too much to expect C IA33  that do not intend to serve residential 
customers suddenly to hc attracted 10 Ihat market. especially i f t h e  LINE-P disappears. 11, indccd. 
llierc is to be a i n w e  away  from LINE-P. tlic ii iove must be cautious and be under specific 
conditions. wl i ich t l ie  states should determine. 

The remainder of this letter touches on the important issue3 in this proceeding. This is done by 
refcrence to the Resolution, to coininelits tiled by NASUCA members and to some o f t h e  dozens 
0101lier palties' espur/es h a t  l iave been prcscnted to the Commission in  tlie last 90 days.4 The 
Kcsolution and this letter are especially important as a clear articulation ol ' lhe interests of tlie 
Nalioi i 's rcsidentix and sinall busincss ICIccoiiiinunications consulnets. 

'The I inpoitancc.~f USE-P 

The UNE-P is  the coinbination o l t h e  local loop, local switcliing and interoffice transpoit that is  
integral 10 I1.K pi.ovision of local service. SCC Resolution. These are UNEs that are ordinarily 
combined in  the Il.lfCs' netbborks.' 

CLECs' use o f  [he USE-P is  responsible for a significant portion o f  the current level o f  local 
telephone wrv ice  competition for  residential and sinal1 business customers. See Resolution." 
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Foi- example, i n  Ohio  a recent affidavit submitted by Ameritech Ohio  asserts that of the 260,000 
CLEC residential lines in Aincr i l rch Ohio territory, 230,000 are served through tlle UNE-P.' 
And LINE-P iisagc is  growing: SRC ilsscrh that over the past year, UNE-P lines i l l  service liave 
dollbled.R 

Key to the importance o f  LINE-P is its t lexihi l i ty, a l lowing and requiring the C L E C  io  sel l  
Cnotigh sei.vicc over tlic leased lacilitics Io inake competilion profitable and feasible.9 
CompTel's I l / l8 /2002 c . ~ { J u Y / ~  (at 1-5) succinctly refutes the RBOC a r g m e n t  that tise oftlie 
IJNE-P is nothing inore illan ciiI-rate resale. 

A'I'KLT has statcd ha t  "UNE-P is  today essential for conipetition iii the provision ol ' local 
tclec~~ii i inui i ical ions sei.vices to residential and sinal l  business ciistoiners. ..."" NASLJCA 
agrees.? 

What happens if tlic Cominission elimiiiales UNE-P? 

It' the LINE-P is eliminated. the impact on residential competition will be devastating. To use thc 
previously-cited example. lnost i f  not a l l  o f  the 92% of residential competition in Aineritecli 
Ohio territory that is  served over LJNI-:-P is  likely to disappear.'' 

CLECs scrvc tliese residential customers iinder ctirrenl conditions. There is  no subztantial 
likelihood that these CLECs w i l l  either desire to or be able to serve these 240,000 Ohio 
residential c ~ i s t ~ i n e r s  tinder any o f  the otlher possible means of competitive service available 
under the Acl. 

Tlit.5~ ciistoiiirrs certainly w i l l  not bc served through resale. In Aineritech Ohio territory, less 
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than 20,000 access lines are served via resale.': That number lhas remained stagnant since 1990, 
contrasted to the growth in IJNE-P." 
If ILK 'S iire 110 longer i~cquired to zive access to unbundled local snitching. tl icii C'LFCs wi l l  
Ihavc to depend upon t l ie manual "hot cut" process to connect their switcl ies to the ILLCs' loops 
A S  discussed below, thc intrusion of  this process into custonicr switcl i ing significantly impairs 
CLECs' abil i ty to provide service ro residential cus[omers. 

Finally. as i f t h e  lack of margins in resale and the inefficiency of hot cuts were not enough o f  a 
dcterrenr lo coinpelition. local cvclianye service provided exclusively over CLEC's facilities is  
a l ~ o  problematic. For ex impl r .  t l ie  one possibility for  facilities-based local competition in  inany 
areas is  cablc telephony, \&liicIi ih hardly capable of absorbing the ctirrent c i i~ to iner  base served 
over IINF,-P." 

Deleting the UNE-P from the list of unbundled network elements -- whether by removing local 
switching froni the unbundling requiremenis or some other means -- would thus leave residential 
customers wi th no choice orher than to return to the ILEC. l h i s  would significantly underinine, 
i f  iiot e l i~ninate,  tlie nascent competition through which competitors arc at last inaking inroads 
into the ILECs' century-old monopoly power. 

CLECs t ~ o u l d  bc inipairctl uiIIioi~t ncces to tlie II.EC"s s\\itch. even tliougli olhet- C'LECs l iave 
ll ieir o \ \ i i  switches. 

47 U.S.C. 5 251(d)(2)(B) sets the standard lo r  tlie Commission's determination of which network 
elements should be inade available to competitors. A network element w i l l  be inade available i f  
"lack o f  access to illat elemem ti iateriall) diminishcs a requesting carrier's ability to provide the 
services i t  seeks to offer.""' 

The record here shows clcarly (hat CLECs serving residential ci~stomers are impaired wit l io~it  
access to tlie seamless UNE:-1'. Tl ic I211 11202 Conip le l /PACE ex parre and WorldCoin's 
I 1/7/2002 and 10/?3/?002 expiirre,~ demonstrate the tinnecessary and unreasonable costs that are 
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iinposcd when the CLCC can ti5e only [ l ie  ILEC's loops and t i l i ts t  invest in  i ts  own switclies." 

l l l e  existence of CLEC swilclies is  fiindainentnl 10 the ILEC,' assertions that local switching 
should not he ~inbundled."  If local switching is  not required to he unbundled, then access to the 
coinbina~ion of local switching, local loop and transport that is  the UNE-P wotild no longer have 
to be made at 1'EI.RIC rates. IlLECs say [l ien that tliey would give access at "market-based" 
rates." ' 'I'Iie I L K S '  domiiiaiicc of t l i i b  market \boiild tnake such rates those o f a  virttial 
inonnpoly. 

The 1996 A c l  does not reqii irr CLECs IO tirihundlc their w i tches and/or loops; tliai duty rests 
only w i th  Ihe incumbent. Coinparc 47 U.S.C. 5 251(b) to 5 251(c)(3). Thus if the ILEC is  not 
required to give access to i ts switches at reasonable rates, then each CLEC wi l l  have to build its 
own switch or be at the incrcy ol'excesr capacity on other CLECs' switclies in order to provide 
iiit,y local service. 

In this analysis. it i s  helpi'ul to differentiate service to residential and small business customers 
lroin service tn larger business ~i istoincrs." '  Providin! service to large cuslomers is  a ciistoinized 
eflort. and the process o lswi tch i i ig  carriers for large c i t~ l t imers is  cqiially cusloinired. 

By contrast, providing service 10 mass-inarket residcntial and sinall business customers requires 
speed and uniformity in order to work. The "hot cut" process, requiring physical inlervention to 
disconnect a custoiner's loop from the ILEC's switch and reconnect i t  to the CLEC's switch, 
providcs neither speed nor unilnrmity."  As noted by WorldCoin, the New Yolk Public Service 
Coininist ion recognized that at current vol~iiines. i t  wo~ i l d  take Ver i ron over 1 I years to switch 
a l l  the iurrei i t  L!NE-P ci i~totners in  i t s  tsrritory to LJNE loopu." 

Indeed. the decision ot'a CLEC to bui ld a switch to serve residential cttstoiiiers ass~i ines an 
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abil i ly to w i l l  those cttstoiiiers over, one-bq-one. In this unsettled business climate, i t  i s  not 
surprising tliat f e w  CLECh have chosen such a route. The substaniial customer acquisition and 
tnigratioii costs also impair residential service by CI.ECS thal have built their switches to s e n e  
business custoiiiers, absuniing t l i a l  those CLEC5 even have a business plan that includes 
residential custoiners. 

The Commission has held that ccoiioinics o f  scale favor the incumbents, and that the absence o f  
such econoinies iinpairs CL.ECs.'l This principle was tipheld by the Supreme Court in V e r i ~ o n . ? ~  
Under the Act, such economies themselves justi fy inaking portions o f  the ILEC iieighborhood, 
including combinations l ike the UNE-P, available to CLECs.  

IJnder tliese conditions. coinpctition for residciitial and sinall busincss custoiners is  clearly 
impaired i i i  the absencc o f  tlie UNE-P.  'The Commission should continue to direct the ILECs to 
make the I J N t - P  available." 

The inVtli of the impact o l U N E s  oii the RBOCs and the industry 

The Regional Bell Operating Companies ("RBOCs") have forcefiil ly advocated all conceivable 
reductions in  he number and level ofavailable UNEs. particularly the UNE-P.'" In this 
proceeding, they have argiied that the U N E- P  liarms wireline carriers. inaiiufactiirers and 
intemiodal competitors." In tlic public arena, however, the thrust of the RBOCs' argument is t l ie 
sLipposed liarin to the RBOCs theinselves. Yet this asserted liarin is  contradicted by the RBOCs' 
tinancials as reported to Wal l  Streel and as tiolrd by AT&T in  its October 2 and October 29 ex 
pwle,, ' ,~fi 

The liarin supposedly coincs froin TELRIC rates -- particularly for the UNE-P -- being set below 
cost.'" Yet no RBOC has successfully appealed a state-set UNE rate on that basis. 

li 1:i.i; i+n7iriiii oi.lic,r.. 1 7 6  

3 see. c f . SLIC' I I ' I12002 e.\ )""/e 211 2. 
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"' 0fcourse.  l l i e  RHOC.. nppealed t l ie vci! concept o f  ICLKIC and lost resoiindingly in  the 
United States Supreme Court in  lVee,-izo!?.''l 'The RBOCs no\v attempt to rearglie at t l ~ e  ICC t l ie 
iss i ic)  tlial the) lost in  the stales." 

The RBOCs also assert that the Coininission's unbundling rules deter investment in the network. 
This argument has two prongs: r i r s t ,  that the availability of tlie UNE-P allows CLECs io avoid 
investing in their own facilities. aiid second. that unbundling "disincents" the ILECs from 
iiivestiiig iii ~ h c i i -  own  facilities. 
As to the first argument, nothing in  the Act compels cornpelitive service to be provided only ovel. 
CLCC Idcilities: 47 U.S.C. 5 251 allows for competition via resale. UNEs and C L t X  facilities, 
with no explicit  or i inpl ic i l  favoritism 10 aiiy one o f  the three. Tlie RBOCs' claim that CLEC- 
built  and -ou'ned facilities are tlie be-all. end-all ofcompet i t ion i s  defcated by the RBOCs' own 
action as they compete in  tlie long distance imarket. thanks to 47 U.S.C. 6 271: The RBOCs 
compete iising others' facilities rather than bi i i lding Their own nclworks." 

Tlie KBOCs argue against thc [JNE-P because there has not been to date a rapid conversion of 
CLEC LINE-1's ro CLEC cwitclies." Yet the Ac t  contains no reqiiireinenl for such a conversion, 
rapid or  not. If tlie coiiversion is tcchnically feasiblc and economic. i t  w i l l  happen." 

On llic ishitc o f  the level of I L K  invcstinent where tinbundling is reqiiired, there i) first and 
foremost an issiie o f  causation: Does the availability of U N E s  disincent the  RBOCs froin inaking 
in\!estmclits. or are there other reasons for a retrenclimcnt in investment? Indeed. inight RBOCs 

" SCC. c.g.. SHC I I I I/2002 e.vpu,-le 31 0 .  rctcrring to lhr N c a  York rxpcricncs 
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have  slowed thcir investinents because they want to create an argument for getting r id of UNEs 
(and TCILKIC)? N u ~ n e r o u s  sludies (some recently presented) call the RBOCs' proposition into 
question.16 Indeed, the Supreme Court rejected [his argument in Yerizon, 122 S.Ct. at 1675-76 
and n.33." 

The C'oininission mus t  continue unbiindlinJz to promote broadband colnpetition 

Witliout access to the bundlc o f  I JNLP.  competitive local cxchangc service for iesidential and 
sii i :A business woti ld bc iinpaired. Eqtially. without acces5 to UNEs, colnpetition for the bundle 
of services t l ia l  i s  wireline broadband Internet access would be impaired. The Covad I 111 512002 
e ~ x p o r l e  (e.g., at 5) addresses these issi ies. Covad also shows (at 8, 15, 16) that the intermodal 
substitutes provided by cable inodenis, wireless and satellite are insufficient to eliminate the 
unbundling requirements for wireline. As set out iii NASUCA's  Apr i l  22, 2002 Coininents and 
later Reply Coiiiments i i i  Docker 01-337. rcducing competi~ors' access to a key mode of 
hroadhand access wi l l  no1 enhance coinpelition in l l i e  broadband internet access inarket. 



William Caton - ExParteEmail12-16-02 doc ORIGINAL Page 10 

T h e  Coinmission should not prceinpt the fact-based assessments o f  the states 

SBC asserts that the Coiniii issioii should not only remove tinbundlcd local switching ("ULS") 
from the iiational U N E  lis, biir should lorbid [lie srates l io in  adding ULS back to a state-specific 
list.'s SBC's reasons lor tliis ai'e set forth on page 15 of thc  I 1/1/2002 cxparte. These 
arguments go loo far: Under SBC's hypothesis, any independent state action having to do with 
competition shotild be forbidden. In an I 111912002 expurie (at I), Qwest charges tliat 

lliose wi th a vested interest in  t l ie  status quo are increasing their calls foi- a transfet 
of decision-making aiithorily froin the Commission to the states concerning what 
network elcinents should be sub.icct to i inbundling requirements. They claiin that, 
when the Coinimissioii excludes a UNC froin d i e  iinbundling list for failure to 
ineel tlie Irdcral impairment standard o f 4 7  U.S.C. 4 25l(d)(2), state5 should be 
permitted LO rcacli the opposite conclusion and place that LINE back on the list 
iiiider e i h r  statc or federal l aw .  Soiiie go even further and siiggcst that the 
Commission is  iiicapable of applying section 25 l(d)(2) on i ts own and that i t  
should therefore dclegatc i i iucl i  O F  that responsibility to the states, albeit wi th 
some general gttidance that undoubtedly would be o f  l i t t le practical import. 

The Coinmissioii cannot ignore that Qwest's complaints about state regulators does not signal 
respect Tor federal regtilators.'" State regiilators' decisions in  t l i is area are, for tlie inost part, 
based oii a closer exaininatioii of tlie local facts, including through oral hearings wliere wilnesses 
are examined tinder oath, tliati i s  availahlc to this Commission. 

NASIJCA's  Resolution holds that the states are both directed to and best situated to inake the 
fact-iiilensive judgments necessary to determine \$Iictlier coinpetitors are not impaired without 
access to specific lJNEs or the UNE-P:"' N A S U C A  supports the positions set forth iii NARUC's  
1 112012002 e.x pune .  

Transition principles 

I'he record in  this proceeding supports maintaining the UNE-P.  Contrary to tliat record, the 
I I LCs  seek to liavc the Co in in i s ion  remove the UNE-P from the UNE list. BellSouth, for 
example, would allo\v a sis-ii iontli tranhitioii period for the embedded base o f  UNE-P 
ciistoiners." Qwest estiinales that all existing UNE-Ps could be converted to either resale 01 

IO 
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iitlhundled loops (YJNE-I.") within 5evc i i  inonths." Neither BellSouth nor Qwest explains how 
ti~aiisilioriing a11 tlie LJNLY-P ci is loiners in  i ts  or other ILECs' territories to UNE-1. plus "marker- 
priced switcliing.. \vithin s i x  o r  seven iiionllis not i ld be tcchnically possible. SBC. on the other 
Iiaiid, \ iou ld  a lkm a two-year transitional wholesale offering for residential ctisloiners -- not 
priced at 'TlLRIC.'5 C L E s  would have one year of the two years to transition to this wliolesale 
offering.'' A t  the end  of [lie two years, the wliolesale offering could be withdrawn. 

Clearly, if the Coinmission allows elimination of the UNE-P, the process must be underlakcn on 
a imarhet-by-market basis, hy the individual states. T h e  transition must be on a technically 
feasible schedule -- far longer than t l ie  six inontlis, seven \months or one year proposed by the 
R B O C S . ~ ~  There must also be tcchnical capabilities to inake the transition seamless --,fiir each 
mmmzcr.'" 1-hese processes in tis1 be subject to "enforceable performance inetrics and 
standards.. ..'''7 

Conclusion 

A linal --and, we believe, new to this docket -- cotinter to the RBOCALEC arguments can be 
l iwnd iii N c ~ w o r k  Conceptions I LC's 10/?5/200? erpar /e  (at 3, 14): the notion that the offering 
uf  CNC-P is thc heht available caraly5t for RBOC coiiipetitiveness and i s  one "ay to achieve t l ie 
RBOC-lo-RBOC coinpetilion so lacking to this point. If the lLECs were to abandon their 
position on UNC-P and inhtead spend their considerable t ime and resoiirces preparing to and 
actually entering each others' inarl;ets. tlic cause of local exchange service coinpetition for 
residential and sinal1 busincss customers would he advanced significantly. 

Residential and smal l  business CListoiners liave a real stake in the outcome o f  this proceeding. 
We were proinised the benefits of the I996 Act; w e  have only lately seen some of those benefits; 
and we remain iiiost susceptible ILEC inonopoly power or inarket dominance. The Commission 
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inust preserve the mechanism by wliicli residential and small business ctistoiners have thus far 
seen competition: t l ie  LINE-P. 

I? 
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NASlJCA appieciates tlic Coinmission's conce111 for the interests of residential and si l la l l  
business ci~stoiners. 

Yoiirs truly. 

Robcrt S. Tongren 
Ohio Consumers' Cotinsel 
President. National Association of State Ut i l i ty Consumer Advocates 

David C. Bergnann 
Assistant Ohio Constimers' Cotinsel 
Cliaii. N A S I I C A  .relecomniLinications Coinmirtee 

cc: Scott Berginann 
Matthew Br i l l  
Michel le Carey 
J e f f  Carlisle 
Eric Einhorn 
Jordan Goldstein 
Danicl Gonzalez 
Kick Lerner 
Christopher Libcrtell i  
Wi l l iam F. Maher 
Jeremy M i l l e r  
Thoinas Navin 
Brent Olson 
Robeii Tanner 
Lisa Zaina 
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ORIGINAL 

RESOLUTION ON THE UNBUNDLED NETWORK ELEMENT PLATFORM 
NASUCA RESOLUTION 2002-4 

WHEKEAS, the unbundled network elcinelit platforin ("UNE-P") is  n seainless 
combination of Llie unbuncllcd loop, tinbundled local switching and tinbundled 
interoftice transport; and 

WHEREAS, it i s  widcly believed tliat tlie availability o f the  UNE-P at total element long- 
run iiicreinental cost (.'TELKIC") based rates is responsible for a significant 
ponion o f  tlie ctlrrcii i lcvel o i loca l  telephoiie service competition for residential 
and sinal l  business ctisloii iers: and 

WHEREAS. the m e  of t l ie UNE-P allo\%s competitive carriers to provide consuiners wi th 
a flexible variety 0 1  telecominiinications services. as contrasted to the service-by- 
scwicc capabilities ofresale; and 

WHEREAS, eveii where competitive alteriiatives for local switching are available, the 
ciirrcnt lo&ical and cost requirements for the "hot cut" process inean that 
competitive carriers' provisioning o f  local telephone service to residential and 
si11811 business cutoiners could be inipnircd w i t h w t  access to the UNE-P: and 

WHEREAS, any aiialysis o f  tlie continued necessity o f  particular unbundlcd network 
elements, or of competitive impairment absent availability o f  particular Linbuntlled 
network eleinent i s  one that iiiust take place on a state-by-state, market-by-market 
basis, and can best be tindcrlaken by state coiniiiissions rather than the Federal 
Coininmicalions Commission; 

THEREFORE. HE IT KESOLVED that the National Aswciation o f  State Ut i l i l y  
Consumer Advocates ("NASIICA") siippoiIs the continued availability o f  the 
UNE-P at TELRIC raks; 

[%I3 IT I:IIRl'HER RESOLVED tliat i f  review ofcontinued availability o f  UNE-P is  
considered appropriate at some point in  the future. N A S U C A  supports such 
review being tindertaken hy state commissions; and 

B E  1'1 FUR1 HER RESOI.VED h a t  N A S U C A  atithorizcs Llie NASUCA Executive 
Coiiiniitlee and/or the TelccoiniiiIiiiications Coinniittee to take action in support 
of this rcsolutioii. 

ADOPTED BY THE F U L L  MEMBERSHIP  
D A T E :  November 12.2002 
LOCATION:  Chicago, I1 liiiois 


